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WOLFE, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the time the petition was filed. The decision to be
entered is not reviewable by any other court, and this opinion
shoul d not be cited as authority. Unless otherw se indicated,
subsequent section references are to the Internal Revenue Code in

effect for the year in issue, and all Rule references are to the
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Tax Court Rules of Practice and Procedure.

Sone of the facts have been stipulated and are so found.
Petitioners resided in Sunnyvale, California, when the petition
was filed. References to petitioner are to Joseph R Trudel.

Respondent determ ned a deficiency of $2,100 in petitioners’
1997 Federal income tax. The issues for decision are: (1)

Wet her petitioner’s witing and handyman activities during 1997
were engaged in for profit within the nmeaning of section 183; and
(2) whether petitioners are entitled to a deduction for self-

enpl oyed heal th i nsurance expenses under section 162(1).

Backgr ound

Petitioner has been enpl oyed as a conputer programrer and
has worked in consuner affairs as an investigator of consuner
conplaints at a state attorney general’s office. During the year
in issue, petitioner worked for about 6 nonths at Coast Personnel
Services. Petitioner has also engaged in a series of witing
activities and handyman, | andscapi ng, and gardening activities
(handyman activities) that are the subject of this case.

Witing Activity

Petitioner becane interested in witing while attending
Gossnont College in the early 1980s. He joined the staff of the
col | ege newspaper and contributed articles as a staff witer. In
1983 petitioner founded a consuner newsletter that he named “San
D ego Scope”. The newsletter, which was published six tinmes each

year, addressed various consuner-rel ated i ssues such as rental
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housi ng, | ocal autonobile repair services, and restaurant
reviews. After approximately 9 nonths of operation, the
newsl etter had 43 subscribers who each paid $9 for an annual
subscription. The newsletter never generated any significant
revenue, and petitioner discontinued publication after only a few
years. Petitioner was enpl oyed as a conputer programrer
t hroughout the tinme he published the newsletter. After
term nating publication of his newsletter, petitioner began
contributing occasional filmand theater reviews to | ocal
newspapers. The newspapers paid him $50 per article. Petitioner
al so clainms that he nmade use of his witing ability in various
enpl oynents over the years.

During the sunmer of 1997, petitioner and his wife took an
8-week road trip fromCalifornia to the east coast and back
Petitioner clains that they took the trip so that he could wite
a series of articles about various Cvil War sites. Hi s alleged
target audi ence was people who were interested in both traveling
and the Gvil War. During the trip petitioner visited Cvil Wr
sites and conducted several interviews. Petitioner wote seven
3- to 5-page articles that he submtted to national nagazi nes
i ncludi ng the National CGeographic, AAA Magazi ne, Via Mgazi ne,
and Travel & Leisure.

Petitioner failed to arrange publication of any of his
articles. Petitioner had no gross receipts fromhis witing

activity during 1997 and has never received any conpensation for
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the articles he wote during his trip in 1997.

Handynman Activity

In 1993 or 1994 petitioner began perform ng various handyman
services for conpensation. Petitioner’s business card bears the
caption “Honme Services” and advertises that petitioner perforns
w ndow washi ng, | andscapi ng, gardening, trash renoval, planting,
and yard work.
Tax Return

On the Schedule C, Profit or Loss From Business, of their

1997 Federal income tax return, petitioners grouped petitioner’s
witing activity and his handyman activity as a single business:
GARDENI NG SERVI CE/ TRAVEL WRI TER. They reported the foll ow ng
items on their Schedule C

| ncone

G oss receipts - -

Cost of goods sold --
G oss i ncone! $370

Expenses

Adverti sing $184
O fice expense 118
Repai rs and mai nt enance 455
Suppl i es 146
Taxes and |icenses 20
Tr avel 6, 768
Meal s and entertai nnent? 1, 527
Uilities 120
O her expenses?® 3,764
Tot al expenses 13,102
Tentative | oss (12, 732)
Net | oss* - -

1 Al of the reported gross inconme derived frompetitioner’s
handyman activity.
2 Petitioners reported neals and entertai nment expenses of
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$3, 054 but, pursuant to sec. 274(n)(1), clainmed a deduction
for only $1,527 of such expenses.

2 The “Other expenses” consisted of business publication
expenses of $979 and aut onobil e expenses of $2,785. The
aut onobi | e expenses were based on 8,843 mles of travel for
busi ness purposes multiplied by the standard m | eage rate of
$0. 315 per mle.

4 Petitioners mstakenly did not nmake an entry on the return
line for net |oss. Because petitioners did not report any
expenses under sec. 280A for business use at their hone,
their net loss is equal to their tentative |oss of $12,732.
On their 1997 Federal incone tax return, petitioners also

claimed a deduction of $880 for self-enployed health insurance
expenses. In the notice of deficiency, respondent disallowed all
of the expenses that petitioners reported in connection with
their Schedule C activities on the grounds that they had not
engaged in these activities for profit. Respondent also

determ ned that petitioners were not entitled to deduct any
anmount paid for the costs of self-enployed health insurance.

Di scussi on

Activity Not Engaged in for Profit

Section 183(a) provides that if an activity engaged in by an
i ndividual is not engaged in for profit, no deduction
attributable to such activity shall be allowed, except as
provided in section 183(b). In the case of an activity not
engaged in for profit, section 183(b)(1) allows deductions for
expenses that would be all owable w thout regard to whether the
activity is engaged in for profit. Section 183(b)(2) allows a
deduction for expenses that would be deductible only if the

activity were engaged in for profit, but only to the extent that
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the gross inconme derived fromthe activity exceeds the deductions
al l oned by section 183(b)(1).

An “activity not engaged in for profit” nmeans any activity
ot her than one for which deductions are allowable for the taxable
year under section 162 or under paragraph (1) or (2) of section
212. Sec. 183(c). Section 162 allows a deduction for all the
ordi nary and necessary expenses paid or incurred during the
taxabl e year in carrying on any trade or business. In the case
of an individual, section 212 allows a deduction for all the
ordi nary and necessary expenses paid or incurred during the
taxabl e year for the production or collection of incone or for
t he managenent, conservation, or maintenance of property held for
t he production of incone.

To deduct the expenses of an activity under either section
162 or section 212, a taxpayer nust show that he engaged in the
activity wwth an actual and honest objective of making a profit.

Ronnen v. Conmi ssioner, 90 T.C 74, 91 (1988); Fuchs v.

Comm ssioner, 83 T.C. 79, 98 (1984); sec. 1.183-2(a), I|Incone Tax

Regs. Although a reasonabl e expectation of profit is not
required, the taxpayer’s profit objective nust be bona fide.

Beck v. Conmm ssioner, 85 T.C. 557, 569 (1985); Golanty v.

Comm ssioner, 72 T.C. 411, 425-426 (1979), affd. w thout

publ i shed opinion 647 F.2d 170 (9th GCr. 1981). \ether a
t axpayer has an actual and honest profit objective is a question

of fact to be resolved fromall the relevant facts and
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circunstances. Elliott v. Conmm ssioner, 84 T.C 227, 236 (1985),

affd. wi thout published opinion 782 F.2d 1027 (3d G r. 1986);
sec. 1.183-2(b), Incone Tax Regs. Geater weight is given to
objective facts than to a taxpayer’s statenment of intent.

Elliott v. Conm ssioner, supra at 236-237; sec. 1.183-2(a),

| ncome Tax Regs.

Section 1.183-2(b), Income Tax Regs., provides the foll ow ng
nonexclusive list of factors which normally should be consi dered
in determ ning whether an activity is engaged in for profit: (1)
The manner in which the taxpayer carried on the activity; (2) the
expertise of the taxpayer or his advisers; (3) the tinme and
effort expended by the taxpayer in carrying on the activity; (4)
the expectation that the assets used in the activity may
appreciate in value; (5) the success of the taxpayer in carrying
on other simlar or dissimlar activities; (6) the taxpayer’s
hi story of inconme or |osses with respect to the activity; (7) the
anount of occasional profits, if any, which are earned; (8) the
financial status of the taxpayer; and (9) el enments of personal
pl easure or recreation. No single factor, nor the existence of
even a mpjority of the factors, is controlling, but rather it is
an evaluation of all the facts and circunstances in the case,
taken as a whole, which is determ nati ve.

Al t hough petitioners reported the witing activity and the
handyman activity as a single business on their Schedule C, we

conclude that they are two distinct activities and nust be
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anal yzed separately for purposes of section 183. See Abbene v.

Comm ssioner, T.C Meno. 1998-330; sec. 1.183-1(d)(1), Inconme Tax

Regs.

A. Handynan Activity

Petitioner began the handyman activity in 1993 or 1994.
Wth respect to this activity during 1997, petitioners reported
on their Schedule C gross incone of $370 and total expenses of
approximately $1,100. On Schedule C petitioner did not allocate
hi s expenses between the handyman activity and the witing
activity. Nevertheless the record indicates that expenses for
supplies ($146), advertising ($184), business license ($20),
building materials ($118), and repairs and mai nt enance ($455) nmay
properly be allocated to the handyman activity.

Petitioners’ sunmmary of expenses indicates that 592 mles
were driven in connection with the handyman activity.
Consequently, expenses of $186 (592 nultiplied by $0.315) were
attributable to autonobile m | eage expenses of the handyman
activity. The autonobile m|eage expenses of this activity
anmounted to nore than half of petitioner’s gross receipts from
this activity.

At trial, when questioned as to why the gross receipts of
hi s handyman activity, including |andscapi ng and gardeni ng
services, were only $370 for the entire year, petitioner replied
“That’ s just the seasonal nature of the business.” Petitioner

al so attributed the nodest anmpbunt of gross receipts to his
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preoccupation with other activities during 1997, including his 6-
nmont h stint working as an i ndependent contractor for Coast
Personnel Services and his 8-week trip to the east coast. These
excuses for petitioner’s failure to receive inconme fromthe
handyman and | andscaping activity sinply are not credible.

G ven the relative sinplicity of the activity and the fact
that petitioner has conducted it for several years, there is no
pl ausi bl e expl anation why petitioner’s total expenses are three
times his gross receipts if he was truly engaged in the activity
for profit. On this record, we conclude that petitioner’s
handyman activity during 1997 was not engaged in for profit
within the neani ng of section 183. Consequently deductions from
t he handyman activity are limted to the $370 i ncone reported
fromthat activity.

B. Witing Activity

Petitioner’s witing activity is concerned entirely with an
8-week cross-country trip he took with his wife in the spring and
summer of 1997. Petitioner clains that he is a professional
witer, planned this trip to conduct research for a series of
travel articles, particularly concerning the Cvil War, and kept
recei pts and records showi ng his expenses of nore than $12, 000.

Petitioner is not trained as a professional witer. Prior
to 1997, he had dabbled at witing by preparing film and theater
reviews and submtting themto | ocal newspapers for publication.

He was paid $50 for each of these occasional pieces. Petitioner
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has no training as a historian and no expertise concerning the
G vil War.

Petitioner made no advance arrangenents to profit fromhis
proposed witings during the summer travel. He did not enploy a
l[iterary agent or contact publishers or nagazines in advance.

I nstead, during the trip he prepared a series of pieces,
apparently witten quickly, since they are replete with spelling
and punctuation errors, and then submtted the unsolicited
articles to national magazi nes such as the National Geographic.
Al the articles were rejected, sonme with the explanation that
the publication did not accept unsolicited material. Petitioner
did not receive any revenue at all fromhis witing with respect
to his travels in 1997.

Petitioner does not have background or training as a witer
or historian. He did not prepare for the activity in issue in a
busi nessli ke way. He did not spend substantial time preparing or
mar keting the witing. He has never supported hinself by his
witing and has no history of success in professional witing
activities. The activity resulted in no incone and substanti al
expenses. Although petitioners are not wealthy people, they have
incone fromwages. During the year in issue, petitioners
reported wages of $44,559 and unenpl oynent conpensation of
$5,980. They clainmed tax benefits by offsetting a | oss of
$12,732 fromtheir Schedule C activities against their incone

from ot her sources.
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Petitioner agrees that there were personal and recreational
benefits to the cross-country travel. The record clearly shows
that the travel was a vacation trip. Petitioner enjoys witing
and does so without regard to profit or loss. W conclude that,
during the year in issue, petitioner’s witing activity was not
engaged in for profit within the neaning of section 183.

Concl usi on

The filing of a Schedule C was an afterthought to
petitioners. Petitioner admts that he had never filed a
Schedule C prior to the year in issue, and that the reason he
decided to file a Schedule C for the year in issue was so that he
coul d deduct the travel expenses fromhis trip.

Because petitioner’s witing and handyman activities were
not engaged in for profit, petitioners may not deduct the
expenses of the activities under either section 162(a) or section
212. Rather, their deductions are limted to those allowed by
section 183. Section 183(b)(2) allows petitioners to offset
expenses agai nst any incone generated by an activity, despite the
fact that the activity is not an activity engaged in for profit.
On their Schedule C for 1997 petitioners clainmed gross incone of
$370 and total expenses of $13,102. Accordingly, $12,732 of
petitioners’ expenses are not deductible. In the notice of
deficiency, respondent disallowed petitioners’ total expenses of
$13, 102, instead of disallowing only the $12,732 that petitioners

deducted as a busi ness | oss.
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1. Heal t h | nsurance Deducti on

We next consider whether petitioners are entitled to deduct
sel f-enpl oyed health insurance expenses of $880. Section
162(1) (1) permts a self-enployed individual to deduct 40 percent
of the “anmount paid during the taxable year for insurance which
constitutes nedical care for the taxpayer, his spouse, and
dependents.” The deduction, however, may not exceed the
“taxpayer’s earned incone (within the neaning of section 401(c))
derived by the taxpayer fromthe trade or business wth respect
to which the plan providing the nedical care coverage is
established.” Sec. 162(1)(2)(A).

The term “earned incone” is defined by section 401(c), in
part, as “the net earnings fromself-enploynent (as defined in
section 1402(a))”. Sec. 401(c)(2)(A). Section 1402(a), in turn,
defines “net earnings fromself-enploynent”, as relevant to this
case, as “the gross incone derived by an individual from any
trade or business carried on by such individual, |ess the
deductions allowed by this subtitle which are attributable to
such trade or business”.

Because petitioners did not have net earnings fromself-
enpl oynment wthin the nmeaning of section 1402(a), they did not
have earned incone wthin the nmeaning of section 401(c), and,
consequently, are not entitled to a deduction for self-enployed
heal th i nsurance expenses for the year in issue pursuant to

section 162(1)(2)(A).
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Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

under Rul e 155.




